- LEGAL VIEW

Public procurement related
to European funds

The Slovak Republic will receive

up to 11 billion from the European
Union’s Structural Funds

and the Cohesion fund in the years
from 2007 to 2013.

Granting of a non-recurring contribution
(hereinafter referred to as a “contribution”) is
subject to EU legislation concerning public
procurement. National law, Act No. 25/2006 Coll.
on Public Procurement, is the outcome of
implementation and transposition of EU
Lirectives and is the governing law within the
field of public purchasing in Slovakia.

Particularly public sector subjects (e.g, state
authorities, state organizations, towns, etc.) are
obliged to follow the procedures for public
procurement prescribed by the European
legislation and Act No. 25,2006 Coll. Private
sector subjects granted more than 50% of finandal
means for work, supply, or service purchases, as
beneficiaries of EU contributions are also required
to follow the statutory regime.

The reimbursed contribution shall be reduced
or even rejected if there is a breach of Act No.
25/2006. The respective ministry (also called the
Managing Authority) has the power of control
aver public procurement, performing it prior to
the approval of the payment request of the
beneficiary.

Subsequently, selected payment requests are
subject to the procedure of certification executed
by the Ministry of Finance of the Slovak Republic.
As a consequence of the control pursued in two
levels, the following peculiar situation may arise:
the first payment request may be approved and
the payment granted while the following
payment request may be refused due to a breach
of public purchasing procedure rules found by
Ministry of Finance. Eventually, the beneficiary
may be forced to return the payment even though
no breach of the rules was detected by the
Managing Authority in the first process of
control.

The Ministry of Finance of SR cooperates,
within the scope of certification, with the Office of
Public Procurement. The latter is the body
responsible for performing the definitive control
over selected procedures for the award of public
contracts. The outcome of such a control may, in
some cases, result only in a protocol alleging the
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infringement of legislative rules. The protocol
does not have the character of an official decision
of a public authority, and therefore, an appeal
against the protocol, whether in civil or
administrative proceedings, is excluded. This
exclusion represents a substantial legal defect in
the EU funding system. Thus, a beneficiary is
given the possibility to proceed only by filing a
general action in court that, among other things
and with regard to the actual situation in the
judicial system, is an enormously time-
CONSUMINE Process.

The infringement of legislative rules such as
the principles of transparency and non-
discrimination are the most frequent failings of
contracting authorities as revealed by inspections
by the Office of Public Procurement. The maost
common infringement of the principle of
transparency dwells in the elaboration of all offers
by the same competitor-tenderer even when the
offers are formally proposed and addressed by
different subjects as separate tenderers in a
competition, as found by the procurement office.
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The principle of non-discrimination is most
commonly infringed because of inappropriate
conditions of participation in the competition,
not corresponding with the character of the
contract and clearly favouring an intended
tenderer.

Holding negotiations without prior
publication of the contract notices is among
other very frequently misused tender
discrepancies in which the contracting
authority, in order to avoid effective
competition, pursues negotiations with only
one intended tenderer. This specific
infringement of Act No. 25/2006 Coll. is
relatively easy to prove.

Frequently, another violation of Act No.
25/2006 Coll. arises when the complete public
contract is divided into smaller amounts in
order to avoid the strengthened rules that
would apply for the whole contract. It is,

JUDr. Milan Zoldo3 is an Associate with
HAGYAR!, KUBOVIC & PARTNERS, s.1.0.

however, very essential to note, that even
though this issue concerns one of the most
fundamental principles of public procurement,
the Act itself as well as the methodological
directions of The Office of Public Procurement
do not provide any other rules or regulations to
apply to determine whether the partial division
of the whole value of a public contract is lawful
or unlawful.

In conclusion we consider it necessary to
highlight that the procedures for the award of
public procurement contracts represent one of
the most fundamental and most critical stages
of implementation of the projects funded by EU
funds. The procedures of public procurement
deserve extra attention to be paid and not
reliance only on the services of “professionally
qualified” persons who frequently do not hold
any legal qualification. Moreover, whenever
any issue or uncertainty arises, it is highly
recommended to consult with a law office with
expertise focusing on public procurement
procedures and /or EU funds.
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Investment loans represented 14.6 percent of the
new loan business in Slovakia in January through
September, compared with 27.4 percent last year.
New corporate loans for financing of real estate
development represented only 5.7 percent of new
business in 2008 compared with 11.8 percent in the
same period of 2008. The traditional biggest
category of new loan business, operating loans
(representing 55 percent of the total), recorded an
annual increase of 7 percent in the first nine
months of 2009.

Average interest rates on newly provided
operating loans for corporations remained at
record lows of 1.9 percent in September compared
with 5.4 percent year ago. A slight decline,
although still above this year's lows (3.6 percent),
was recorded in the average interest rate for new
investment loans at 3.7 percent in September,
compared with 5.8 percent year ago.

On the contrary, the average interest rate
charged for new real estate loans increased by as
much as 0.7 percentage points from the previous
month, up to 3.9 percent; however, they are much
lower compared with the 6.3 percent rate in
september 2008,

The developments in average interest rates for
new corporate business suggests diverging trends:
while ongoing competition is keeping interest rates
low in the field of operating and investment loans,
the average interest rates for new real estate loans
are fluctuating in a more cautious and wider range
of 3.3 - 4.3 percent over the past five months.

LOAN DEMAND UP PARTLY DUE
TO MULTINATIONALS

The availability of financing for new loans even
during the tough year of 2009 remains good; the
decline in average interest rates is an important
stimulating contribution to the recovery of the
Slovak economy. Part of the higher demand for
operating loans comes increasingly from local
facilities of multinational corporations which, faced
with overall excess capacity, have considered
relocating part of their production from other
countries to Slovakia, among other reasons, to take
advantage of the benefits of good availability of
local financing at favorable conditions, especially
when compared with some other non-euro
markets in the region.

Exchange rate stability as well as the extremely
accommodating monetary policy of the ECB
contributed to further stabilization of Slovak
manufacturing and narrowing of its annual decline
to <4 percent in September - the best annual
comparison since October 2008,

Although the base effect of gradually weaker
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production in September last year did play a
role in mediation of the annual decline for the
overall figure, the encouraging signs of annual
growth in an increasing number of Slovak
industries corroborates the assumption not only
of the beneficial influence of eurozone
membership for Slovak business but also its
contribution towards strengthening of the
Slovak competitive position within the process
of geographic optimisation of production
capacities of multinational corporations.

LOOKING TOWARDS THE NEXT DECADE

As Europe is emerging from one of its worst
recessions since WWIL, an increasing number of
major corporations will have to make strategic
decisions about investments that should help
drive their growth in the medium term. In the
immediate horizon, the “bumpy road” at the
beginning of next recovery will force many
European multinationals to further explore
options for cost optimisation through geographic
relocation of some of their production facilities.

Looking into the next decade, the fastest
growth within the half-billion person EU market
can be expected in the emerging markets of its
new eastern members. The strip ranging from
Poland through the Czech Republic, Slovakia,

Hungary, Romania and Bulgaria is populated by
over 93 million inhabitants. These are the
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economies starting from a historically lower base
and commanding unsaturated markets which </l
have a sizeable process of gradual economic
convergence ahead.

The past two years, however, have reminded
potential investors that future risks associated
with entry into these markets should not be
neglected. In such an environment, the central
geographic position of Slovakia is greatly
enhanced by both full-fledged European
Monetary Union membership, as well as an
environment conductive for both foreign direct
investment support schemes and good
investment conditions: the best sovereign rating
among regional peers, a 19 percent corporate
income tax as well as no tax on dividends, and
also further growth and available financing from
local institutions.

When seeking ways to take part in the future
expansion of the region and while attempting to
minimise risks inherent in emerging market
investments, a thorough consideration of Slovald
must be part of the process. While in terms of its
labor cost/ qualification ratio Slovakia is still an
emerging economy, Slovakia has offered since
January 2009 all the stability (in terms of excha
rate) and predictability (in terms of fiscal risks a
interest rates) of the entire eurozone. m
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Law Firms - 2009 Top 5 Deals in Slovakia
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Nazov | vabecediom porod)

Adresa Teleftin Riaditel
Mesto PSC Fa Teketdn
E-mail WIWW E-mal
C-DITHJEH {Listed alphabetcofly) )
Address ] Phone  Chief
City, Postal Code Fax Executive Officer
E-mal WWW PhD"F
E-mail
Galandova 7 +421(0) 2 54640271 420 224 717485
Bratislava 81103 +421(0) 2 5464-0273 info@
mio-skigak-pseu www.ak-ps.eu ak-ps.cu
2 Allen & Overy Bratistava, s.r.0. H. Owen, M. Magil
Morstowd 2 +421(0) 2 5920-2400 +421(0) 2 5920-2500
Bratistava 81102 A21(0) 25920424 marwumagkdalonoenyoon
rterkbrasisaEakoowryoom www.allenovery.com  hughowengallenovenycom
3 Arsluris Slovakia, spol. s-r.o. Pavol Blansr
Palisidy 36 +421(0) 2 5441-5414 +421(0) 911 440039
Bratisiava 811 06 A71{0) 2 4410345 pavel a2
office@iarsiurs sk www.arsiuns.sk ararsck
4 Azariova & spol. Kiaudia Azariova
Kmetova 26 +A21(0) 55 7998035 +421(0) 903 187 412
Kogice 04001 +421(0) 55 6324475 azanovag)
office@pravo-ke eu Www.pravo-ke.eu pravorke.eu
5 B&Slegalsro. PBartosik, B.Sviby
Gorkého 3 +471(0) 25244-2181 NA
Bratislava 81101 +421(0) 25244-2182 NA
office@bslegal sk www.bslegal sk
6 bnt-Sovova Chudéckovd & Parmer, sro. Margareta Sovova
Cintorinska 7 +471(0) 2 57880088 NA
Bratisiava 811 08 +421(0) 2 57880089 Margareta sovova@
info_ski@bnteu www.bnt.eu bnteu
7 CLServices, s.ro. Peter Cavojsky
Krifna 56 +421((0) 2 5564-3365 +421(0) 2 5564-3365
Bratistava 821 08 +421{0) 2 5564-3361 cavojsky@
office@iclservices sk www.clservices.sk clsernces sk
8 Cechova & Partners : Katarina Cechova
Stiirova 4 +471(07) 25441444 w4 21(0) 2 5441-444]
Bratislava §11 02 +AT1(0) 2 5443459 tanna cochovad
office@cechovask www.cechova.sk cechova sk
9  Detvai Ludik Maly Udvaros | 5. Detval, Z Lk, | My, L Ucvaros
Cukrova 14 471(0) 2 5292-3628 «421(0) 2 52923638
Bratistava 813 39 +421(0) 2 5292-6002 surname@
detvai@dimu. sk www.dlmu.sk dlmiu sk
Suché myto 1 +A21(0) 2 5920-2120 +421(0) 2 5920-2113
Bratislava 81103 +421(0) 2 5443-4585 milan cervenka@;
nfo@diapiper.com www.dlapiper.com diapiper.com
11 DTlLegalsr Dusan Tomka
Trnavska cesta T4 A +421(0) 2 2090-7611 +421(0) 7 2080-7611
Bratislava 82102 +421(0) 2 2090-7699 dtomka@
office@vdtlegal sk www.dtlegal sk dilegal sk
12 Futej & Partners, s.r.0. _ Daniel Futej
Radlinského 2 +471(0) 252633161 NA
Bratislava 811 07 +421(0) 2 5263-3163 NA
futej@fute] wwwfutej sk
13 Giese & Partner,vos.-org.zotka Stavomir Cavder
Lazaretski 12 «421(0) 2 20510110 «421(0) 2 20510110
Bratislava 811 08 +421(0) 2 20510199 cauder(@;
office@ipese sk www.giese. sk girse sk
14 Hagyari, Kubowic & Partners, s.r0. | Peter Kubovi¢
Vidkova 8/A «A21(0) 25737-3636 «421(0) 25737-3636
Bratisiava 811 04 +421(0) 25737-3637 kubowc@
office@hipicgal sk www.hkplegal sk hikplegal sk
15 Havel & Holések s.r.0., advokitska kancelaria Jarostay Havel
Apollo BC I, Prievozsich 4/A +A21(0) 2 3211-3900 +421(0) 2 3211-3900
Bratislava 82109 +471(0) 2 3211-3901 sarostav havel@
office@haveiholasck sk wrw. havetholasek sk havelholasek sk
16 Hillbridges, s.r.o. Bartogowiovs, Mestrdowd, Trentan
Sedlarska 1 +421(0) 2 3219-1111 +421(0) 232191111
Bratislava 81101 +421(0) 2 3214-4388 hillbrdgesd;
hillbridges@hillbndges.com www.hillbridges.com hillbridges com
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Major Clienits

el serrrs of o vl > ntreratonal compa-
nies i Europe, LSAand Asa

VUIR, ING Barik NV, BAE Systemms, OME, Genrag:
Ford, Telehoraca 02 Siovalaa, KBC Bank, Sloverské
Blektrirne, Sovntegra

VINC] Park. VINC] Construction Grands Proy
ects, Heiman, Essox (Sooété Génerale group),
Saint-Gobain, BRE Bank, Groupama

Perex, Sociing implementatng agentura,
Slovensic Spontefia, IKD Cable, Zepns,
Wienerberger, Capital Markets, Danone

Asscyirazon General, Benson Oak, Burgus Invest,
(SOR, DuPont, Ecolmvest, Fortis Bank SA/MNV, [BM
Slovensko, Infrasenaces, Postové banka

Zentiva, Sanofi, Transpetrol, Nafta, Goodman,

Queensway Restaurants, Air Slovakia, Wood &
Company

Covnpated by Morte Fudmscnad



